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Introduction: ICT in Korea 
• The information communications and technology to specify its requirements; and (ii) it was the customer's 

The information communications and technology subsequent variations to the specifications that resulted in 

(infocomms or ICT for short) is a significant contributor project drift and/or scope and feature creep. 

to Korea's annual GDP. Between 2003 and 2010, the In outsourcing/managed services contracts, common 

growth rate of the ICT sector has averaged double digit complaints include failure to meet service level agreements 

growth yearly and far outpaced the GDP growth rate for the and pricing disputes. Such disputes could arise due 

economy as a whole 1. to a service provider's failure to consider customer 

The recent growth in the infocomms sector is very much dependencies (for example a reliance on the proper working 

reflected in Korean society. For the second year running, of the customer's servers) and misunderstandings over who 

Korea topped the UN's International Telecommunications is responsible for certain critical dependencies . 

Union's (ITU) ICT Development Index (IDI) 2
. Korea's These issues highlight the importance of pre-project 

ranking reflects its high mobile-broadband and wired- scoping and in particular the need to be explicit in setting 

broadband penetration rates. Korea also boasts having out the details of the work involved. In this regard, 

the highest percentage of households with Internet access boilerplate clauses of particular importance would include 

worldwide. entire agreement clauses and appropriate limitation of 

Just as infocomms provides the backbone of most major liability. 

systems across other sectors and industries, these companies Prior to the formation of a contract, representations are 

are themselves looking to so-called managed services already being made at every stage from customer to vendor 

to outsource or otherwise automate non-core functions and vice versa, whether as to the scope of work or as to 

like IT support, accounts or even the maintenance of the capabilities of and resources available to the vendor/ 

operations equipment. Whilst these initiatives tend to result supplier. Problems arise when representations which are 

in significant cost savings and better enable companies to made (and which parties rely on), do not find their way into 

focus on their core businesses, there are still some risks the final agreement. 

involved. There is an extensive range of representations which 

For example, in design and development projects, typical may be classified as misstatements. On one end of the 

disputes that may arise include delay claims and failures spectrum, there are representations that are negligently, 

to meet technical specifications . The common defences even fraudulently made. On the other end, there might 

raised by vendor suppliers are that (i) the customer failed be statements that the law does not consider to be 

1 National Information Society Agency, 2010 Yearbook of Information Society Statistics 2 ITU, Measuring the Information Society 2012 
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representations at all i.e. opinion or mere advertising puff. 

Our Technology and Outsourcing Hot Spots series will 

focus on identifyi ng and resolving some of the more 

common pitfalls and problem areas in typical contracts 

involving technology and outsourcing. 

This article provides an overview of the extent of losses 

that a company may suffer as a result of (perceived) 

misrepresentations at the pre-contractual stage . This article 

also examines some of the benefits of alternative dispute 

Issues of Pre-contractual Negotiations and 
Representations - Entire Agreement Clauses 

A party may not be able to rely on a pre-contractual 

representation which does not fi nd its way into the 

contract. The entire agreement clause(s) in the agreement 

should make it c lear to parties that their obl igations 

are contained entire ly within the written agreement. 

Courts will rarely, if ever, rewrite a contract. The onus 

is therefore on the customer to ensure that its desired 

resolution (ADR) in infocomms di sputes over court specifications find their way into the written agreement. 

litigation. The English courts have explicitly held that an enti re 

The Costs of Failure and Litigation 

There have been a string of promine nt infocomms 

disputes where pre-co ntractual representatio ns have 

resulted in substantial losses to the parties involved . In 

BSkyB Ltd & Anor v HP Enterprise Services UK Ltd & 

Anor [2010) EWHC 86 (TCC), the project in question 

was to (a) integrate four legacy syste ms into a single 

customer re lat io ns hi p manageme nt syste m and (b) 

de liver a new customer contact centre as well as refit 

existing ones owned by BSkyB within a period of 12 

months. However, BSkyB took 5 of those 12 months to 

issue a request for tenders and to evaluate those tenders. 

Eventually in August 2000, it awarded the tender to HP at 

the sum of about £47.6 mi ll ion (which represented a so

called baseline budget). Problems immediately arose and 

the project was delayed a number of times while costs 

escalated. The project was only eventually completed in 

a more limited version on 31 March 2006 and at a cost of 

£265 million to BSkyB. 

BSkyB eventually sued for £709 million in damages 

including lost revenue and profits lost due to the delays. 

The trial itself started in October 2007 but only ended in 

July 2008. Expert evidence on IT technical issues took a 

month, followed by 3 months of expert evidence on the 

amount of damages. The final decision ran to 450 pages. 

agreement clause must have clear explicit wording before 

it can be relied upon as a defence to a misrepresentation. 

In BSkyB v HP, the English High Court held that the 

entire agreeme nt clause did not amount to a defence 

against the fraudulent and negligent misrepresentations 

made by the vendor's representative. 

In contrast, the Singapore High Court has been receptive 

to the argument, but did not have to come to a decision on 

this issue. In the Singapore case of PT Panasonic Gobel 

Indonesia v Stratech Systems Ltd , (2009) 1 SLR(R) 470, 

the dispute involved the failed migration by Stratech, a 

Singapore mainboard listed IT and consultancy firm, of 

Panasonic's legacy system to a ERM system The total 

cost of the project was S$2,766,000, but after numerous 

delays and having paid the full amount, Panasonic still 

did not have a working system. 

Stratech was eventually found to be in breach of the 

service agreement for the provision of the ERM system. 

However , Panasonic was unable to prove that Stratech 

had made any misrepresentations because the court 

considered that the representations relied on were so

called marketing puff which could not form the basis of a 

misrepresentation claim. Hence, the court did not have to 

make a decision on whether the entire agreement clause 

provided a defence against misrepresentations made. 

BSkyB was awarded interim damages of £270 million Limitation of Liability 
and HP eventually settled at £318 million inclusive of Limitation of liabili ty clauses are another important 

legal costs. boilerplate clause used by vendors to limit their potential 

liability to the customer shou ld issues arise. Limitation 



and exemption clauses are to be construed strictly - if a arbitrators who have technical or specialist backgrounds 

party seeks to exclude or limit his liability, he must do are better able to appreciate the nature of the disputes and 

so in clear words. An English or Singapore court cannot, the evidence led on what generally are highly complex 

however, reject an exemption clause if the words are contracts. 

clear and unambiguous and susceptible of one meaning Managing and avoiding disputes starts when the 

only. Furthermore, courts will use the contra proferentum contract is drafted. Disputes usually arise out of parties' 

rule that contractual provisions should prima facie be erroneous or unspoken expectations. The result manifests 

construed against the party who was responsible for the itself as objectives not found in the scope of work and/ 

preparation of the contract and/or who is to benefit from or subsequent feature and scope creep . This can be due 

the provision in question. to ignorance (because of a failure to carry out proper 

It should also be noted that even in commercial requirement analysis and scoping work) or because the 

transactions between two business entities, both the UK vendor/supplier's marketing side has oversold its goods 

and Singapore Unfair Contract Terms Act could apply (often to the chagrin of the technical team) . 

such that any limitation or exculpatory clause will be In this respect, the Technology and Construction Court 

subject to the reasonableness test. If the clause is deemed (TCC) in England has been particularly successful. It 

to be unreasonable, it is void and unenforceable. is a specialist court dealing principally in technology 

Stratech managed to limit its liability under a limitation and construction disputes with all its judges having a 

of liability clause to a sum of S$1 ,830,000 (having been specialist background 3. As a result, the TCC has seen its 

paid $2,766,000). In contrast, HP was unable to do so remit expand to arbitrations and other litigation matters 

because their limitation of liability clause was held not to which involve highly technically and complex disputes . 

cover fraudulent (or even negligent) misrepresentations. 

As a result, HP was unable to rely on the limitation 

of liability clause to limit its liability to a "mere" £30 The Benefits of ADR in Resolving lnfocomms Disputes 

million and had a judgment of interim damages of £270 There are distinct advantages to resolving infocomms 

million ordered against it instead. disputes through ADR (whether mediation or arbitration 

or a combination of both) as opposed to litigation in the 

courts. 

Importance of Thinking About and Managing Disputes First, parties have the freedom to appoint specialist 

Under English and Singapore law, the test for the mediators/arbitrators e.g. eminent lawyers, retired judges 

meaning of any representation is objective. It requires or even experts in the field of IT project development or 

the fact finder to determine what the reasonable person in the specific technological field that is in dispute. In 

in the position of the representee would understand by litigation, parties are unable to choose the judge hearing 

the words used. Subjective matters are only relevant their dispute and there is no certainty that the judge 

to the representee's knowledge and reliance on those appointed has the necessary experience and technical 

representations. expertise to properly determine the dispute. 

Hence, from a disputes perspective, the benefit of Second, arbitration also gives parties more control over 

specialist dispute resolution fora is significant. An time and costs than in litigation. Most of these savings 

understanding of the industry and of the manner in in arbitration are derived from the fact that parties and 

which such massive and complex projects are "scoped", tribunals are not bound by the strict rules of procedure of 

tendered, awarded and generally done is critical. Judges/ the court or by its caseload/timetable. 

3 http://www.pla.org.ukl_data/assetslpdf_ftle/0017 /1 04345/NotesAKENHEADweb.pdf 
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Awards rendered in arbitration are fi nal and not subject 

to an appeal on the merits . There are only limited grounds 

for setting aside the awards, or for courts to refuse to 

recognise and enforce them. 

These time and costs savings can sometimes be even 

more substantial in mediation . A successful settlement 

avoids a forma l hearing on the substantive merits of the 

case. Mediation is a more formal and structured process 

than negotiation. In a mediation , a trained, impartia l 

third party (the mediator) tries to help the parties reach a 

consensus on the substantive issues in d ispute. 

Anoth er hallmark of ADR is the confidentiality of 

its processes and of the information produced in the 

course of the hearing. The most immediate be nefit 

is in maintainin g the con f identiality of any trade 

secrets, intellectual property o r other confidential and 

comme rcia lly sensiti ve information from ente rin g 

the public domain. In litigati on , all proceedings and 

documents are a matter of public record . 

Confidentiality in ADR also extends to the fact that the 

very ex istence of the arbitration itself is confidential. This 

avoids negative commercial publicity and is conducive in 

maintaining the working relationship between the parties. 

Conclusion 

Both c ustome rs and vendors should be aware th at 

managing disputes starts at the contract drafting stage. 

Parties should take special care to ensure that the formal 

contract accurately sets out their understanding of the 

various obligations and the scope of work involved. In 

highly complex and technical technology and outsourcing 

contracts, the technical requirements and specifications 

are usually extensively discussed between the customer 

and the vendo r/suppli er/IT Co nsultancy firm even 

before the contract is formalised. It is critical for those 

requirements and specifications to be properly translated 

into the forma l contract so that parties do not end up 

relying on erroneous or unspoken expectations. 
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