
Changing of the Guard 

As of 1 January this year, J William Rowley 

QC succeeded Peter Leaver QC as Chairman 

of the LCIA Board of Directors. 

Peter took over from Arthur Harverd in 

January 2008, and has, therefore, overseen 

the business of the LCIA during the busiest 

time [so far] in our history. 

Just a month into Peter's term as Chairman, 

the LCIA joined with the Dubai International 

Financial Centre to launch the DIFC-LCIA 

Arbitration Centre, of which his Highness 

Sheikh Maktoum Bin Mohammed Bin 

Rashid Al Maktoum, Deputy Ruler of Dubai 

remarked : "This is a landmark step for 

Dubai, reaffirming its status as one of the 

world's leading business hubs and creating 

an efficient working environment for local and 

international companies to prosper ". 

DIFC - LCIA clauses have now been adopted 

in many contracts, and the DIFC-LCIA 

Registrar, Nizar Fadhlaoui, administers a 

growing caseload from the local secretariat. 

A little over a year later, in April 2009, the 

first independent overseas office of the 

LCIA was launched, in New Delhi, in the 

presence of the then Union Minister of Law 

and Justice, Doctor HR Bhardwaj; the then 

Chief Justice of India, Shri KG Balakrishnan; 

and Sir Richard Stagg, then British High 

Commissioner in India . 

The LCIA India rules were published in 

2010, since which time, the LCIA India 

India as an important arbitral institution for 

parties doing business in and through India 

and the wider Asian markets. 

In Ernst & Young's 2011 survey of arbitration 

in India, LCIA India was identified as the 

preferred Indian arbitral institution, and 

the second most preferred international 

arbitration institution, for administered 

arbitrations1
• In January 2012, LCIA India 

was one of three intervening amici in the 

BALCO appea.ls, which resulted in the 

landmark decision of. the Indian Supreme 

Court of September 20122
• 

In July 2011, the LCIA entered into an 

agreement with the Government of the 

Republic of Mauritius for the establishment 

of the LCIA-MIAC Arbitration Centre, whose 

first Registrar, Duncan Bagshaw, was 

appointed in July 2012, shortly before the 

promulgation of the LCIA-MIAC arbitration 

and mediation rules . 

Based in Mauritius, LCIA-MIAC is 

strategically positioned between Africa and 

Asia, and lies at the intersection between 

the trading centres of the world's fastest 

growing economies. 

Registrar, Ajay Thomas, supported by his All of these projects entail the long-term 

Deputy, Abhishek Srivastava [and Abhishek's commitment of all those involved, but each 

predecessor, Neeti Sachdeva] have made has great potential to make a valuable 

great strides towards establishing LCIA contribution to the provision of efficient and 
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Multi-tier and unilateral arbitration clauses 
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Multi-tier arbitration clause 

A multi-tier arbitration clause essentially 

imposes certain pre-conditions to 

be fulfilled before arbitration can be 

initiated by the parties. For example, 

it might mandate that parties first 

attempt negotiations between senior 

management of parties to the dispute. If 

such negotiations prove unsuccessful, the 

parties must then submit to mediation 

under the auspices of a mediation centre. 

Finally, it is only when such a mediation 

fails that the aggrieved party or parties 

may commence arbitration. The idea 

behind such clauses is that it prevents 

parties from jumping straight into 

arbitration and forces parties to engage 

in a non-adversarial setting to maintain 

and preserve their business relationship. 

If successful, this results in substantial 

savings of time and costs. 

However, there are pitfalls, especially 

when poorly drafted multi-tier clauses 

end up prolonging the arbitral process 

and increasing costs. For example, 

the party resisting the arbitration may 

challenge the tribunal's jurisdiction in 

the arbitration itself. It may also then 

challenge any positive jurisdictional award 

before the supervisory courts on the basis 

that the pre-conditions of the multi-tier 

clause have not been fulfilled. Conversely, 

in order to fulfil the pre-conditions, 

parties may be obliged to go through the 

motions of negotiations and mediation 

even though it may be clearly evident that 

those steps will ultimately be futile . 

Hence, parties have on occasion simply 

ignored the multi-tier clause and gone 

straight to commencing arbitration on the 

basis that the pre-conditions in the multi

tier clause were insufficiently certain 

so as to be enforceable. In this respect, 

it is worth noting the slightly divergent 

approach of the English and Singapore 

courts regarding the issue of whether a 

multi-tier clause is sufficiently certain 

to be enforceable. In particular, The 

Singapore courts appear to adopt a lower 

threshold than the English courts when 

considering the issue. 

This contrast can be observed in the 

English case of Wah [Aka Alan Tang] and 

another v Grant Thornton International Ltd 

and others [2012] EWHC 3198 (Ch] and the 

Singapore case of International Research 

Corp PLC v Lufthansa Systems Asia Pacific 

Pte Ltd and anor, [2012] SGHC 226. While 

the multi-tier clause was upheld by the 

Singapore High Court in IRC v Lufthansa, 

a somewhat similar clause was rejected 

by the English High Court in Wah v Grant 

Thornton . 

The clause in IRCP v Lufthansa provided 

that, 

'Any dispute between the Parties relating 

to or in connection with this Cooperation 

Agreement or a Statement of Works shall 

be referred: 

37.2. 1 first, to a committee consisting of the 

Parties' Contact Persons or their appointed 

designates for their review and opinion; and 

[if the matter remains unresolved]; 

37.2.2 second, to a committee consisting of 

Datamat's designee and Lufthansa Systems' 

Director Customer Relations; and [if the 

matter remains unresolved]; 

37.2.3 third, to a committee consisting of 

Datamat's designee and Lufthansa Systems' 

Managing Director for resolution by them, 

and [if the matter remains unresolved]; 

37.2.4 fourth, the dispute may be referred to 

arbitration as specified in Clause 36.3 [sic} 

hereto . .. 

The relevant clauses in Wah v Grant 

Thornton were as follows . Section 14.2 

read, 

"The relationships among the parties are 

in the nature of a long-term arrangement 

among professional firms. The resolution 

of any dispute or difference arising out 

of or in connection with this Agreement 

[which shall also be deemed to include the 

Articles] or the breach thereof requires 

special treatment. It is the desire of the 

parties that any such dispute or difference 

should be settled quickly and privately in a 

binding fashion ... 

And in Section 14.3, 

"[a] Any dispute or difference as described 

in Section 14.2 shall in the first instance 

be referred to the Chief Executive in an 

attempt to settle such dispute or difference 

by amicable conciliation or [sic} an informal 

nature. The conciliation provided for 

in this Section 14.3 shall be applicable 

notwithstanding that GTIL may be a party to 

the dispute or difference in question. 

[b) The Chief Executive shall attempt to 

resolve the dispute or difference in an 

amicable fashion. Any party may submit a 

request for such conciliation regarding any 

such dispute or difference, and the Chief 

Executive shall have up to one [1] month 

after receipt of such request to attempt to 

resolve it. 

[c) If the dispute or difference shall not 

have been resolved within one [1] month 

following submissions to the Chief 

Executive, it shall be referred to a Panel 

of three [3] members of the Board to be 

selected by the Board, none of whom shall 

be associated with or in any other way 

related to the Member Firm or Member 

Firms who are parties to the dispute or 

difference. The Panel shall have up to one 

[1] month to attempt to resolve the dispute 

or difference. 

[d) Until the earlier of [i] such date as the 

Panel shall determine that it cannot resolve 

the dispute or difference, or [ii] the date one 

[1] month after the request for conciliation 

of the dispute or difference has been 

referred to it, no party may commence any 

arbitration procedures in accordance with 

this Agreement ... 

And finally in Section 14.4, 

'Any dispute arising out of or in connection 

with this contract, including any question 

regarding its existence, validity or 

termination, shall be referred to and 

finally resolved by arbitration under the 

rules of the London Court of International 

Arbitration, which rules are deemed to be 

incorporated by reference into this Section. 

The number of arbitrators shall be 3. 

The Claimant and Respondent shall each 

nominate one member of the Tribunal. The 

seat, or legal place, of arbitration shall 

be London, England. The language to be 

used in the arbitral proceedings shall be 

English . .. 



Articles 

While both courts came to different 

conclusions about the enforceability of 

the multi-tier clause, it is important not 

to lose sight of the fact that both courts 

came to the same substantive decision 

in the main i.e. that the tribunal had 

substantive jurisdiction to determine the 

dispute between parties. Furthermore, 

both courts took a very pragmatic 

approach as to whether the pre-conditions 

to arbitration had been met (if such a 

question had to be decided]. 

In IRCP v Lufthansa, the Singapore High 

Court upheld the multi-tier clause 

and the substantive jurisdiction of the 

tribunal even though Lufthansa had not 

expressly set out to fulfil each and every 

pre-condition in the escalation clause. 

The learned judge was satisfied that the 

pre-conditions had been fulfilled based 

on the affidavit evidence adduced, which 

demonstrated that ''there were several 

rounds of high-level meetings between 

Lufthansa, Oatamat and IRCP to resolve 

the Payment Dispute. The parties have had 

their attempts at negotiations and in that 

respect, the object of [Clause} 37.2 has been 

met" (see paragraph [11 0]]. Interestingly, 

the Singapore court rejected Lufthansa's 

argument that the pre-conditions did 

not have to be complied with if such 

compliance would have been futile and 

would not have resolved the dispute (see 

paragraph [1 05]]. 

In Wah v Grant Thornton, the learned judge 

held that the provisions in Section 14.3 

"lack[ed} sufficient definition and certainty 

to constitute enforceable conditions 

precedent to the commencement of 

arbitration in accordance with the provisions 

of Section 14.4" (see paragraph [82(1]]]. 

However, the English High Court 

considered that further or alternatively, on 

a "true construction" of Section 14.3(d], it 

did not prevent an arbitration from being 

commenced 2 months after the request 

for conciliation had been submitted and/or 

that the arbitration could be commenced 

prior to the expiry of those 2 months if 

the conciliation process had failed. The 

English court considered that there could 

be two reasons for such failure: (i] if it 

were not possible to establish a panel 

because there were no members of the 

Board willing to serve and/or (ii] because 

all such members of the Board took the 

view that the dispute or difference could 

not be resolved by such a panel. 

On that basis, the learned judge reasoned 

that the tribunal had jurisdiction since 

the arbitration had been commenced 

well after any such 2 months stipulation 

had expired and after it was clear that no 

panel could be established because none 

of the members of the Board considered 

that the dispute or difference could be 

resolved (see paragraph [82(2]]]. 

••• 

Conclusion 

A properly drafted (alternative] dispute 

resolution clause can give parties an 

efficient and cost effective method of 

resolving their disputes. However, dispute 

resolution clauses are often one of the 

last clauses to be considered, even in 

closely negotiated contracts. This only 

invites trouble. Parties ought to carefully 

manage the drafting process to ensure 

that each party's obligations and scope of 

work are explicitly set out in the written 

agreement and also to ensure that the 

Unilateral arbitration clauses agreed dispute resolution mechanism 

does not itself become a source of 

Unilateral arbitration clauses are dispute. 

dispute resolution clauses that give one 

of the parties (generally the one in the 

stronger bargaining position] the option *Jonathan Chao {Partner and Head of Dispute 

to determine whether the dispute will Resolution and International Arbitration} and 

proceed to arbitration or litigation. So Shaun Lee {Associate} both practice at Olswang 

for example, a unilateral arbitration Asia LLP in Singapore. 

clause might stipulate that parties shall 

litigate their dispute, but give one party an Our thanks to Olswang LLP for allowing us to 

option to refer the dispute to arbitration. reproduce this article. 

Alternatively, the clause might stipulate 

that parties shall arbitrate their dispute, 

but give one party the option to refer the 

dispute to litigation instead . 

The main benefit of a unilateral 

arbitration clause is that it gives a party 

the flexibility to choose its forum for 

dispute resolution. In an outsourcing or 

technology agreement, there are different 

types of disputes that could arise out of 

those agreements. These could have an 

impact on a party's preferred mode of 

dispute resolution. For example, where 

the dispute involves a straightforward 

invoice claim, then depending on the 

jurisdiction, litigation might be faster or 

more cost effective than arbitration . On 

the other hand, if a party is concerned 

with confidentiality, neutrality of 

the decision maker and/or foreign 

enforcement, then arbitration could be 

preferred over litigation. 

However, not every jurisdiction permits 

such unilateral arbitration clauses to 

be enforced. For example, England, 

France, Germany and Italy permit such 

unilateral clauses. However, in Sweden, 

the equality of the parties' bargaining 

position determines whether such clauses 

are enforceable. In Russia, the Supreme 

Commercial Court has struck down such 

a clause because it lacked mutuality. 
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